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New Audit Supervision Act:
Control over the Controllers

THE NEW AUDIT SUPERVISION AcT (REVISIONSAUFSICHTSGESETZ OR
RAG FOR SHORT) CAME INTO FORCE ON 1 SEPTEMBER 2007. FRom 2008
ON, THE ENTIRE AUDITING SECTOR INCLUDING THE ACTIVITIES OF
AUDITORS AND AUDITING COMPANIES, WILL THUS BE UNDER THE SUPER-
VISION OF THE NEWLY CREATED AUDIT SUPERVISION AUTHORITY
(REVISIONSAUFSICHTSBEHORDE, RAB), WHICH WILL HAVE CONSIDER-

ABLE

INFLUENCE ON THE WHOLE AUDITING SECTOR THROUGH ITS

AUTHORITY FOR LICENSING AND SUPERVISION. AN OVERVIEW.

The globalisation of the economy does
not end when it reaches the borders of
Switzerland. The massively strength-
ened corporate governanceregimeintro-
duced by the Sarbanas Oxley Act in light
of the Enron/Worldcom scandals have
caused Swiss legislators to create an in-
dependent supervision authority for the
auditing area, which is recognised also
by the USA, for fear that internationally
operating Swiss auditing companies
will sooner or later be excluded from the
US market. Putting the Audit Super-
vision Act into force together with the
creation of the Audit Supervision Au-
thority will eliminate this fear from in-
ternational relations. Also, the Audit
Supervision Act and the Audit Supervi-
sion Authority will have considerable in-
fluence on the domestic legal practise.

Auditing services with state
authorisation only

Whoever wishes to carry out the numer-
ous statutory examination and auditing
activities from 1 January 2008 on, will
require a state authorisation from the

Audit Supervision Authority. In order to
cope with the expected rush of an esti-
mated 15,000 requests for authorisa-
tion, there is a pragmatic regulation in
effect until 31 December 2007. Requests
for authorisation which are filed prior
to the end of 2007 will be provisionally
granted subject to further investigation
during the following two years. Those
who make the application for permis-
sion after 31 December 2007 will not re-
ceive any provisional authority and
must factor in that their application
cannot be reviewed and granted prior to
the end of 2008.

Entry into the central register

The Audit Supervision Authority keeps a
centralised public register that can be
accessed via the Internet, in which all
persons and auditing companies autho-
rised to carry out examinations and pro-
vide auditing services after 1 January
2008 are registered. An entry in this reg-
ister shows the level of authority grant-
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ed and thus defines the scope of audit-
ing services the respective auditor is al-
lowed to provide.

Who will be permitted to audit what
for whom in the future?

The new audit regime for Swiss compa-
nies provides for differentiated audits
depending on the size and not the legal
structure of the audited company, as
was previously the case. The respective
changes in corporate law will come into
force on 1January 2008 (see also News-
Letter 02-2007).

Accordingly, the Audit Supervision
Act also differentiates between differ-
ent auditing services, whose provision
from 1 January 2008 on will be subject
to the authorisation granted by the Au-
dit Supervision Authority:

+ The authorisation level of Auditor
permits the person or auditing compa-
ny to provide auditing services within
the scope of a so-called Limited Audit
(also referred to as review) according to
Article 727a and Article 727c Code of Ob-
ligations (“CO”);
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« With the Expert Auditor level of
authorisation, all auditing services with-
in the scope of the so-called Regular Au-
dit specification according to Article 727
CO can be carried out as long as the
company being audited is not a publicly
owned company within the meaning of
Article 727 para.1 CO;

+ The examination of publicly owned
companies as mentioned in Article 727
para. 1 CO is permitted when granted
the authorisation level of State Super-
vised Auditing Company. This authorisa-
tion is the most encompassing and far
reaching and therefore entails state su-
pervision.

Impact of the Audit Supervision Act on
the auditing sector

The newly introduced authorisation sys-
tem will lead to an increase in quality in
the provision of auditing services. The
different authorisation scales will, how-
ever, lead to a medium-term decrease in
profits for the smaller auditing firms
and individual persons operating in the
auditing sector. What will affect the de-
crease the most will be how many firms
that have the right pursuant to Article

727a CO to refuse a limited audit (so-
called opting-out) will actually exercise
this right in the future.

Necessary action for businesses

Audits up until the end of the 2007 busi-
ness year are carried out in accordance
with the old laws and may be carried
out by persons without authorisation
from the Audit Supervision Authority.
For standalone, i.e. non-recurring exam-
ination procedures (e.g. examination of
capital increase reports, capital decreas-
es, liquidation proceedings, mergers and
others) the situation is different, howev-
er. These examinations may only be car-
ried out by those persons with authori-
sation from the Audit Supervision Au-
thority as of 1January 2008.

For all companies founded prior to 1
January 2008, the audit provisions in
the articles of incorporation must be ex-
amined and brought in line with the
new audit framework. All of these com-
panies may avail themselves of a
changeover period of two years. All new
companies set up after 1 January 2008
must comply with the new auditing
provisions at the outset. |
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Accession to the Hague Trust Convention:
Revaluation of Switzerland’s Attraction for Trusts

THE HAGUE TRUST CONVENTION CAME INTO FORCE IN SWITZERLAND ON 1JuLy 2007. IT ENSURES THAT THE
LEGAL STATUS OF TRUSTS IS RECOGNISED IN SWITZERLAND. THE UNCERTAINTIES PRESENT UP UNTIL NOW WERE
DEALT WITH AND USEFUL FOUNDATIONS FOR THE GROWING TRUST BUSINESS IN SWITZERLAND WERE CREATED.

Institution of the trust

Trusts are particularly common in states
with Anglo-Saxon legal tradition. The
term describes a legal relationship in
which certain assets are transferred on
a fiduciary basis to one or more trustees,
who manage these assets and use them
for a purpose determined in advance by
the settlor (the person giving the assets
in trust). The trust assets form a legally
independent special fund. Often, a pro-
tector is named alongside the trustee
who has further powers and duties, in
particular supervisory duties, in relation
to the trust. The protector is not the
owner of the trust assets. The owner-
ship rights are divided into the legal
ownership of the trustee and the equi-
table ownership of the beneficiary — a
strange concept from a continental law-
yer's perspective. This means that al-
though the trustee is the owner of the
funds under civil law aspects, he must
always strictly act in the interest of the
beneficiary.

The purpose of a trust can be gen-
eral (purpose trust) or for the benefit of
the beneficiary (private trust). In the
trust charter, the settlor often provides
for exact instructions on how the trust
assets should be managed and used. Ac-
cording to the different types of bene-
fits, trusts can be separated further into
fixed interest trusts, in which the bene-
fits are determined beforehand, or dis-

cretionary trusts, in which the trustee
has great discretion in regard to the
management and the benefits provided
to the beneficiaries. Should the trustee
infringe the conditions of the trust char-
ter or the legally imposed duties, a
breach of trust for which the Trustee
stands liable results.

Situation in Switzerland

There are many assets that belong to
trusts or are managed in the name of
trusts in Switzerland. Although the idea
of the trust was already widely recog-
nised under the old Swiss law, the legal
situation that existed was encumbered
with some uncertainties.

Effects of the ratification in Switzerland
Switzerland ratified the Hague Trust
Convention on 1 July 2007. At the same
time, the corresponding amendments
to the Private International Law Act
(PILA) and the Swiss Debt Enforcement
and Bankruptcy Act (DEBA) came into
force. The PILA was amended to include
regulations on the jurisdiction of Swiss
courts and recognition of foreign deci-
sions. The DEBA newly sets out that in
cases of bankruptcy of the trustee the
trust assets—net of any claims the trust-
ee itself may have — are segregated from
the bankrupt estate and thus not avail-
able to the bankrupt trustee’s creditors.
Also, the provisions regulating the en-

forcement procedure against the trust
assets have been amended.

The above overview can be expand-
ed with reference to a number of select-
ed provisions in the convention:

« The convention applies only to
trusts evidenced in writing (Article 3).

« The trust is governed by the law
chosen by the settlor (Article 6 para.1).

« The trustee may sue and be sued
in its capacity as trustee, and he or she
may appear or act in this capacity be-
fore a notary or any person acting in an
official capacity (Article 11 para. 2).

« The trust assets shall not form part
of the trustee’s estate upon his or her
bankruptcy; the trust assets shall not
form part of the matrimonial property
of the trustee or his or her spouse nor
part of the trustee’s estate upon its
death; the trust assets may be recovered
when the trustee, in breach of trust, has
mingled trust assets with his or her own
property or has alienated trust assets
(Article 11 para. 3).

Conclusion

The ratification of the Hague Trust Con-
vention provides legal certainty for the
growing trust industry in Switzerland. It
is advisable to seek competent advice
when setting up and managing a trust,
however, as private law as well as inter-
national and taxation law must careful-
ly be considered. M




FINMAG - A New Focus in the Swiss
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Financial Market Supervision

IN THE SUMMER OF 2007, THE SwiIss FEDERAL PARLIAMENT ENACTED
THE SWISS FEDERAL ACT REGARDING FINANCIAL MARKET SUPERVISION
(FINMAG), WHICH IS INTENDED TO ENTIRELY REORGANIZE THE FINAN-
CIAL MARKET SUPERVISION. THE NEW LEGISLATION WILL COME INTO

FORCE AS OF 1 JANUARY 2009.

The FINMAG does not replace previous
laws. The banking, stock market, capital
investment, mortgage bond, anti-mon-
ey laundering, and insurance supervi-
sion acts and their respective imple-
mentation provisions (ordinances as
well as further requlations) will remain
in force. The FINMAG is rather a new, ad-
ditional statute and will govern the
overall objectives of the supervision, the
organization of the supervisory author-
ity,and the sanctions available to it. This
is a new and, for the first time in Swit-
zerland, common law binding for all fi-
nancial intermediaries.

Objectives of the Regulation
Article 5 FINMAG specifies the supervi-
sion objectives as follows:

“As required by the respective finan-
cial market statutes, the objective of the
financial market supervision is to pro-
tect the creditors, the investors, and the
insured, as well as to ensure the effi-
ciency and effectiveness of the financial
markets. It contributes therewith to the
strengthening of the reputation and
competitiveness of the financial market
Switzerland.”

The protection of creditors and in-
vestors are traditional regulatory pur-
poses of any financial market regula-
tion. What is new in Article 5 FINMAG is
the explicit mentioning of the protec-

tion of the financial system and the rep-
utation of the financial market. The lat-
ter is an essential element for the inter-
national standing of the Swiss financial
market. Also for the first time a supervi-
sory statute now states that the com-
petitiveness of the financial market
Switzerland must be saveguarded.

These fundamental premises are
spelled out in specific terms in the in-
struction to the new supervisory au-
thority, the FINMA, in its capacity to pro-
mulgate regulation in Article 7 para. 2
FINMAG:

“It [meaning the FINMA] promul-
gates regulation only to the extent nec-
essary to achieve its supervisory objec-
tives. It especially considers:

a. the costs arising for those supervised
by regulation;

b. the impact of regulation in the mar-
ket, for the innovation capability and
the international competitiveness of the
financial market Switzerland;

c. the different business activities and
risk exposures of those supervised; and
d. the international minimum standards.”

In paragraphs 3 and 4, Article 7 then
advocates implementation of self-requ-
lation by the market participants and of
transparency.

By being included into the FINMAG,
these cornerstones regarding the objec-
tive and the means of regulation in the
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financial markets will become a guide-
line for all executory decisions under
the FINMAG as well as for any further
regulation projects concerning the fi-
nancial markets.

Organization

The FINMA (Financial Market Superviso-
ry Authority) will be the supervisory au-
thority for all financial intermediaries.
The presently separate regulating au-
thorities for banks, insurance compa-
nies, vehicles of collective investments
and “other” financial intermediaries will
be “merged” or integrated under the
FINMA “holding structure” and operated
as departments under that umbrella.
However, the FINMA is not going to be a
Federal agency but — modeled after the
British FSA (Financial Services Authority)
- will become an independent legal en-
tity set up outside the federal adminis-
tration in the legal form of an incorpo-
rated public-law corporation. Just as the
Eidgendssische Bankenkommission
(Federal Banking Commission; EBK) to-
day, this new entity will only be account-
able to Parliament.

The FINMA is to be governed by a
board of directors elected by the Swiss
Federal Council. The daily business, how-
ever, is placed in the hands of an execu-
tive management. The FINMA is de-
signed to be financed by the regulatory




fees paid by the financial intermediaries
and not through the federal budget -
something already the case for the three
supervisory agencies today. This should
enhance the autonomy and flexibility of
the FINMA, both with respect to the Fed-
eral Government as well as vis-a-vis the
market participants.

Reform of sanctions

Compared to the present provisions, the
range of sanctions in the new FINMAG
will be broader; the sanctions can be
more severe but also more differentiat-
ed. In any case, they have a more clearly
defined legal basis and are equally ap-
plicable to all supervised entities. Con-
sidering the present situation, the new
statute will have a positive impact on
the foreseeability and the sustainability
of regulation and lead to equal treat-
ment of all market players.

In particular, the FINMA will be en-
titled to explicitly impose the following
measures:

+ to confiscate profits that stem from
transactions which have been declared
illegal or that violate proper business
standards;

« to disclose the sanctions imposed and
the names (persons and intermediaries)
of those involved; and
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« to prohibit individuals at fault to work
in the top management or to serve on
the board of a financial intermediary.

In addition, there are the more tech-
nical provisions on the authority of FIN-
MA to publicize the initiation of an in-
vestigation, to restore a situation to its
proper state, and to issue a declaratory
decree. Last but not least, the employ-
ment of an independent investigator
and the revocation of the business li-
cense of a financial intermediary remain
sanctions also under the new law.

Outlook

It remains to be seen whether and to
what extent the FINMAG will effectively
lead to a clarification of previously un-
clear goals and aims of financial market
supervision as is expected today. Wheth-
er combining all previous supervisory
agencies under the roof of a holding
structure is going to result in the de-
sired increase in efficiency is largely an
open question. The clarification of the
sanctions that are given to the supervi-
sory authority will be a clear advantage
of the new law. It then cannot longer be
the case that controversial but impor-
tant decisions are taken without explic-
it statutory basis. M
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